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COUNTY BOARD OPTIONS FOR CORONER/ME SYSTEM
By Duane Northrup

1. Elected County Coroner — Salary = $76,745 annually

a. Chief Deputy Coroner- Salary = $49,715 annually

b. Deputy Coroners (Medicolegal Death Investigators) — salary =
$35,078 annually (2)

c. Multiple part-time deputy coroners

d. Forensic Pathologist — Contracted / hired to perform autopsies
on a case by case basis ($53,600 - $112,000)

e. Forensic Tech / Deputy Coroner — Assists on autopsies on a
case by case basis ($10,050 — $21,000)

2. Appointed Coroner / Death Investigator — salary = $76,745

annually

a. Chief Deputy Coroner- Salary = $49,715 annually

b. Deputy Coroners (Medicolegal Death Investigators) — salary=
$35,078 annually (2)

c. Multiple part-time deputy coroners

d. Forensic Pathologist — Contracted / hired to perform autopsies
on a case by case basis

e. Forensic Tech / Deputy Coroner — Assists on autopsies on a
case by case basis

3. Appointed Medical Examiner (Forensic Pathologist) — salary =
$224,532 annually
a. Assistant / Deputy Medical Examiner (Forensic Pathologist) —
salary = $139,841 — $224, 532 annually
b. Chief Medicolegal Death Investigator — salary = $49,715 -
$86,275 annually
c. Medicolegal Death Investigators — salary = $35,078 - $62,665
annually (min. 3-6)
d. Forensic Tech — salary = $32,585 — $53,820 annually (min. 2)
e *QOverhead costs — Medical Examiner will need autopsy
facility*
e *Benefits and malpractice insurance for Medical Examiner /
Forensic Pathologist is not paid by the county under Coroner
system of death investigation*®
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CHAMPAIGN COUNTY CORONER
DUTIES AND RESPONSIBILITIES

A. Conduct preliminary investigations into deaths occurring under the
jurisdiction of the coroner according to Illinois State Statues.

1. Determine Cause and Manner of Death
a. Review medical records
b. Consult with attending and / or primary care physician
C. Physical examination of decedent
d. Collecting and testing toxicological samples
e. Collecting and testing other forensic evidence
f. Interviewing witnesses, family members, neighbors, friends,

coworkers, etc.
g Conduct a post-mortem examination
B. Determine positive identification of decedent and / or human remains
1. Visual identification by family, friends, neighbors, coworkers, etc.

Comparison of x-rays and post-mortem examination results with prior
medical history, surgeries, fractures, etc.
3. Forensic Odontology
4. DNA
5 Finger Prints
C. Notification of death to next of kin

1. Champaign County deaths
Outside county deaths

3. Locate next of kin for remains delivered to the coroner by the State
Treasurer pursuant to the Uniform Disposition of Unclaimed Property
Act
D. Conduct Inquests into deaths resulting from non-natural causes and other

cases within the discretion of the coroner

1. Summoning witnesses to testify at the inquest
2. Subpoena needed records and / or information relevant to the inquest
E. Provide Cremation Authorization Permits to funeral directors for all deaths

occurring in Champaign County

F. Take charge of any valuable personal property, money or papers belonging to
a decedent which is the subject of a coroner’s investigation

1. Deliver to those entitled to its care or possession
2. Turn over to the county to defray expenses of indigent burial
3. Retain for investigative or evidentiary purposes
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COUNTY OF SANTA CLARA
INVITES APPLICATIONS FOR THE POSITION OF:

Assistant Medical Examiner - Coroner

An Equal Opportunity Employer

SALARY

$88.81 - $107.95 Hourly $7,104.40 - $8,635.84 Biweekly $15,392.87 - $18,710.99
Monthly  $184,714.40 - $224,531.84 Annually
$16,112.68 - $19,588.73 *Effective Monthly

*Effective Wage includes: Base Wage, the County-paid portion of the Public Employees'

Retirement System (PERS) required employee contribution, as well as any applicable
negotiated amount(s).

ISSUE DATE: 06/04/08

FINAL FILING DATE: Continuous. If the Final Fiiing Date states "Continuous”, the application
filing period may close any time after ten business days from the issue date of this job
announcement if sufficient qualified applications have been received. Postmarks are not
acceptable, therefore it is important to submit your application as soon as possible.

THE POSITION

Under administrative direction, this position is responsible for the performance of medical
activities in the Medical Examiner-Coroner's Office; and is responsible for developing and
coordinating the planning, organization, direction and performance of the medical activities of
the Office along with other Assistant Medical Examiner-Coroners.

This recruitment will remain open until a sufficient number of qualified applications are received.
Therefore, it is critical to submit your application as soon as possible.

Applications may be obtained from and must be returned to:
County of Santa Clara Employee Services Agency

70 W. Hedding St., 8th Floor

San Jose, CA 95110

Attention: Patricia Carrillo, Executive Services

Online submissions are being accepted for this recruitment. You may also download a fillable
application at www.sccjobs.org. The application packet must include a completed County
application form and current resume/CV. Questions can be directed to Patricia Carrillo at (408)

299-5897.

TYPICAL TASKS

Plans, organizes and directs the activities of the Autopsy Suite;

Supervises and instructs assigned professional staff;

Establishes standards for conducting autopsies and maintaining chain of custody;
Personally performs autopsies on homicides and other violent or questionable deaths;

Interprets reports of pathologists and physicians;
Confers with medical and investigative staff to determine cause and circumstances of death;

Confers with District Attorney regarding prosecution details;

Serves as expert medical witness;
Refers cases to Public Administrator or other agencies when their participation is needed;

Appoints, provides training to staff of investigators; and
Directs the preparation and maintenance of official reports and records.
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PERSONAL SERVICES - SUMMARY OF POSITIONS BY BUSINESS UNIT AND JOB CODE

Department 259 Medical Examiner

2007 APPROVED
APPROPRIATION & ADOPTED
JOB CODE AND TITLE GRADE FTE POS. SALARIES FTEPQOS. SALARIES
01 ADMINISTRATION
01 SUPERVISORY AND CLERICAL - 2530888
1740 Chuef Medical Examinar k12 10 $2135656 10 wuser 4L,
0516  Executive Officer 24 $§1 10 $107.401
0253  Business Manager Ii1 2 10 $80.972 10 387126
00581  Admunistrative Assistant V 20 10 §71.933 10 $56.610
0050 Administrative Assistant IV 18 10 $58.083 10 $61 196
0048 Admmnistrative Assistant I 16 10 $39,391 10 $41 375
0047  Administrative Assistant Il 14 1.0 $45,338 10 $47 632
0142 Accountant i) 13 1.0 $40,976 1.0 $43.050
0046  Adminisirative Assistant ! 12 10 £39.308 1.0 841297
0807 Clerk V 11 10 $35.277 10 $37.062
0906 Clerk IV 09 1.0 $28.844 1.0 §31.640
10.0 $653,779 1.0 $778,856
02 PATHOLOGY
01 SUPPORTIVE AND CLERICAL - 2530887
0048  Administrative Assistant 1} 16 3.0 §153.260 30 $161,158
4075 intake Attendent if 14 1.0 $44,425 1.0 348,183
0936  Stenographer V 13 30 §115,090 30 $124.307
0637  Investigator Aide 12 10 $31.788 10 $35.320
1894  Intake Attendant 13 70 $285.993 70 $303,488
0907 Clerk V 11 30 §101.919 30 $104 522
0935 Stanographer IV it 1.0 . $33.811 1.0 $36.336
19.0 $766,286 19.0 $813,314
02 PERFORMING AUTOPSIES AND POST-MORTEMS - 2590888 @
0168 Chief Toxicologist - Medical Examiner 2 10 $96.802 10 $96.802 Jff
1741 Assistant Chief Medical Examiner Ko7 20 $3%.499 20+ S324.497 /(,Q' 2 ?/
1743 Assistant Medical Examiner K05 100 $1,334.802 10.0 S1,398,41ﬂ/3q ?s(/ﬁ
1301 Physician - Forensic Pathology K03 1.7 $174,928 20 $207.899
1859  Toxicologist iV 22 10 £81875 10 $86.275 @
4590  Ciinical Laberatory Supervisor 20 10 356.610
1839  Toxicologst !t 18 6.0 3345825 60 $367.510
1857  Toxicologist | 16 30 $139.440 30 $149,595
(978 Technical Photographer Hl (Medicat Examiner) 15 20 308,44 20 $104.520
2074 Chief Radiclogy Technicran 15 10 348.743 10 $40.030 @
4070  Autopsy Techniclan Lead Worker 15 10 350717 10 353 820
1912 X.Ray Techmcian | 15 19 537723 10 $40 625
1897 Autopsy Tecnnician I 14 90 $384 140 100 5436178 J,/ ! [X/e
1894 inlake Attendant 13 30 $103.895
‘891 Laboratory Assistant ! 1 1C 534812 190 336 29
1541 Medcal Laberatory Technician il 10 3C 339482 30 S107 292
1344 Megicat Technobgist 16 1¢ $55 807 ‘0 386,220
437 $3.320.270 49.0 $3.669,479
93 CONDUCTING INVESTIGATIONS - 2530889
B42 reestgatory = Chief bepWL‘/ 2 10 322115 14 586 275 c-bC. @
BAL restgar V= G ToR bef,.,dy 20 ] §71333 i §55610 *‘;‘!(42: bS
40 reesigator 18 b 1422 50 2 5118358 7 5‘5.02 9y
£29 ryastgator 15 19 ETET A 15 70 o
FB restgabr " 9 RS ELG @ 1o
22 3G 393085 24

HI reeshiator Ade
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PERSONAL SERVICES - SUMMARY OF POSITIONS BY BUSINESS UNIT AND JOB CODE
Department 259 Medical Examiner

2007 APPROVED
APPROPRIATION & ADOPTED
JOB CODE AND TITLE GRADE FTE POS. SALARIES FTE POS. SALARIES
01 ADMINISTRATION
01 SUPERVISORY AND CLERICAL - 2590886
1740 Chief Medical Examiner K12 10 $213,656 10 3224 487 .i- -
0516  Executive Officer 24 $1 10 $107.401
0253 Business Manager iii 2 10 $80.972 10 $87.126
0051 Administrative Assistant V i 10 $71.933 10 $56.610
0050 Administrative Assistant IV 18 1.0 358,083 10 $61 196
0048  Administrative Assistant Il 16 1.0 $39,391 10 $41 375
0047  Admumistrative Assistant i 14 1.0 $45.338 10 $47 632
0142 Accountant H 13 1.0 $40.978 10 $43.050
0046  Administrative Assistant | 12 10 $39.308 1.0 $41.297
0807 Clerk V 11 1.0 $35,277 10 §37.062
0906 Clerk 1V 09 10 $28.844 1.0 $31.640
10.0 $653,779 11.0 $778,856
02 PATHOLOGY
01 SUPPORTIVE AND CLERICAL - 2530887
0048  Administrative Assistant iif 16 30 §153,260 30 $161,158
4075 Intake Attendent It 14 1.0 $44 425 10 348,183
(0936  Stenographer V 13 30 $115,080 30 $124,307
0637 Investigator Aide 12 10 $31,788 1.0 $35.320
1894  intake Attendant 13 70 $285,993 70 $303,488
0807 Clerk V 11 30 $101.919 30 $104,522
0935 Stenographer IV 11 1.0 $33,811 1.0 336,336
19.0 $766,286 19.0 §813,314
02 PERFORMING AUTOPSIES AND POST-MORTEMS - 2590888
0168  Chief Toxicologist - Medicat Examiner 24 1.0 396,802 1.0 396,802
1741 Assistant Chief Medical Examiner Ko7 20 $335,499 20 $324,497 .?‘
1743 Assistant Medical Examiner K05 10.0 $1,334,802 10.0 $1398411 3 R
1301  Physician - Forensic Pathology K03 1.7 $174,929 20 $207.899
1859  Toxicologist IV 22 10 $81.875 1.0 $86.275
4590  Clinical Laboratory Supervisor If 20 1.0 $56.610
1839 Toxicologist i 18 8.0 $345.825 6.0 $367,510
1857  Toxicclogist ¢ 16 30 $139.440 30 $149,595
0978 Technical Photographer Il (Medical Examiner) 15 20 398,494 20 $104 520
2074  Chief Radiology Technician 15 10 348.743 10 $40.030
4070  Autopsy Technician Lead Worker 15 10 350717 10 553820 4 |
1912 X-Ray Techncian | 15 10 337723 10 §40.625
1897  Autopsy Technician il 14 90 $384 140 100 $436.178 ;.
1894 Inlake Aftendant 13 30 $103.896
1891 Latoratory Assistant | “ 10 §34 812 10 $36.29
1841 Medicai Laboratory Technician i 10 3e 399 662 30 $107 292
1844 Medical Technologist it 716 16 355 807 10 §56,220
437 $3.320.270 49.0 $3.669,479
03 CONDUCTING INVESTIGATIONS - 2590889
0642 irvestgator V 22 10 $82.113 10 386275 o,
0841 nvestgator W 2 10 71633 19 S56410
0840 ‘rvestgator it 18 70 3422030 ] 3438558 77,
0839 investgator il 18 40 $164 551 40 3211 794 3‘
0838 rvestigator ! 14 0 $268 659 0 $7437% q |
12 30 853 086 20 $68.351

837 rvestigalor 4ide



Department of Human Resources & Civil Service
Job Announcement
Please Post Conspicuously

Maggie Brooks Brayton M. Connard, SPHR
County Executive Director

TITLE: Autopsy Technician (*Provisional appointment)

SALARY: $32,585 - $41,919 annually

LOCATION: Monroe County Department of Public Health — Medical Examiner's Office

JOB SUMMARY:

This position is responsible for assisting the physician staff with the performance of autopsies and body processing functions in the
Medical Examiner's Office. Work involves processing bodies, preparing autopsy rooms/setting up autopsy tables, eviscerating human
bodies, dissecting and weighing organs, documenting findings, weights, etc., cleaning and sterilizing autopsy instruments and releasing
bodies to funeral homes. Work further involves extended periods standing and the ability to remove potentially heavy human remains
over significant distances and up/down heights. The employee reports directly to and works under the direct supervision of the Senior
Autopsy Technician. Does related work as required.

MINIMUM QUALIFICATIONS:
Graduation from high school or possession of an equivalency diploma, plus EITHER:

(A) One (1) year paid full time or its part time equivalent experience as an Autopsy Technician or similar position that included or
supplemented by, at least 100 documented instances of autopsies performed** ; OR,

(B) Two (2) years paid full time or its part time equivalent experience in forensic medical and legal investigations that included or
supplemented by, at least 100 documented instances of autopsies performed**; OR,

(C) Three (3) years paid full time or its part time equivalent experience as a Forensic Attendant, or similar position that included or
supplemented by, at least 100 documented instances of autopsies performed** ; OR,

(D) Graduation from a regionally accredited or New York State registered college or university with an Associate’s degree in
Mortuary Science, Biology, Science™* or Criminal Justice that included or supplemented by, at least 100 documented instance
of autopsies performed** or related field; OR,

(E) An equivalent combination of training and experience as defined by the limits of (A) (B) and (C) above.

**Autopsies performed must be documented by letter or other written documentation from a medical examiner's office, hospital or other
certifying authority.

***Criminal Justice or Science degrees must have a concentration of at least twenty-one (21) semester credit hours in life sciences (ex:
biology, anatomy, forensics) or a field related to these disciplines. (Please include a student transcript with your application.)

NOTE: For options (A) and (B), one year of college (30 semester credits including at least 12 in the disciplines mentioned above) may
substitute for one (1) year of the required experience. There is no substitution for the autopsies performed requirement.

SPECIAL REQUIREMENTS:
If you are appointed, you will be required to possess a valid ficense to operate a motor vehicle in New York State or otherwise

demonstrate your capacity to meet the transportation needs of the position.

Depending on position duties, candidates for employment with Monroe County Government will be required to pass a pre-employment drug test
and physical. Applicants may be required to undergo a state and national criminal history background investigation, which will include a
fingerprint check, to determine suitability for appointment. Failure to meet the standards for the background investigation may result in
disqualification.

RESIDENCY REQUIREMENT:
There is no residency requirement for participation in the examination. Monroe County residency must be established at the time of

appointment from Civil Service list, and continue residency during duration of employment.

“The term provisional means that you will be required to take the next Civil Service examination for this title, and place among the top three (3)
on the examination list in order to be eligible for permanent appointment.

Send Civil Service Application to: Monroe County Department of Human Resources
111 Westfall Road — Room 742
Rochester, NY 14620

Posting Deadline: April 18, 2008

210 County Office Budding, 39 West Main Streat, Rochester, NY 14614-1471
PHONE 585) 753-1700 1Ty (58537531091 WEB SITE ltp Swww morvoacounty gov
Monroe County government profubits discnmination gy employment. program activities, procurement and contracting agamst any person due 1o such person's age. marntal status. disability.
genetic predisposition or carrer status. race. color. creed, sexual orientation or natonal origpn
An Equal Opportunity Employer



Encyclopedia of Forensic and Legal Medicine Volume 2

Copyright 2005
By
Jason Payne-James
Roger W. Byard
Tracey S. Corey

Carol Henderson

Training and Certification in Death Investigation

The origin of lay examiners who work for medical examiners can be traced back
to the 1950s. Over time the training improved. In 1974, the first formal one-week
training course was offered by St. Louis University. Seven states now mandate
minimal training requirements for death investigators. The basic week-long
course for death investigators includes death investigation, examination of the
decedents at the scene, estimation of time of death, evidence recognition,
notification of the next of kin, legal issues, mass-casualty instant response, organ
and tissue donation, and testifying in court. There are lectures on the ancillary
forensic sciences, such as anthropology, odontology, toxicology, and forensic
psychiatry. Credentialing of individual death investigators has advanced to the
point that death investigators are recognized as affiliate members of NAME or
members of the AAFS.

In 1995, the National Institute of Justice held the first technical working group to
develop national guidelines, which were released in 1998, specifying 29 essential
components of a thorough death scene investigation. Also in 1998, the
American Board of Medicolegal Death Investigators was created to certify
death investigators. It confers two levels of certification — registry and board
certification.



ABMDI - American Board ot Medicolegal Death Investigators <SUP>®</SUP>

ABMDI - Home

Death investigation Guidelines

Registry Certification
Board Certification

Exam Information
Application Request
Continuing Education
Ragistry Recertification
Board Recertification
Training Opportunities
Gndine Training

Present Your Own Case
Freguantly Asked Questions
Board Members

Advisory Council

Course Accreditation
Reyistered Diplomates
Soard Certified Fellows
Update Information

List Serve Guidelines
Employment Opportunities

Meambarship Directory

htto://www.slhi.edw/oreanizations/abmdi/

~ American Board
of Medicolegal
Death Investigators

NOTICE: There have been substantial changes made to the eligibility
requirements for registry certification. Please visit the registry webpage
and confirm you fit the criteria before sending in your application request
form. Thanks!

The American Board of Medicolegal Death Investigators® (ABMDI) is a
national, not-for-profit, independent professional certification board that
has been established to promote the highest standards of practice for
medicolegal death investigators.

The American Board of Medicolegal Death Investigators will certify
individuals who have the proven knowledge and skills necessary to
perform medicolegal death investigations as set forth in the Death
Investigation: A Guide for the Scene Investigator published in 1999 by the
National Institutes of Justice. This is a voluntary certification program.

The American Board of Medicolegal Death Investigators was created,
designed, and developed by veteran, practicing medicolegal death
investigators who have been involved in the development of the Death
Investigation: A Guide for the Scene Investigator. It will also assist the
courts and public in evaluating competence of the certified individual.

In 2005, the ABMD!I became one of four professional boards in the nation
to be accredited by the Forensic Specialties Accreaditation Board.

Purpose of the American Board of Medicolegal Death
Investigators®

¢ To encourage adherence to high standards of professional practice
and ethical conduct when performing medicolegal death
investigations.

¢ To recognize qualified individuals who have voluntarily applied for
basic and advanced levels of professional certification.

e To grant and issue certificates to individuals who have
demonstrated their mastery of investigational technigues and who
have successfully completed rigorous examination of their

Page | of 2
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Court defines coroner's authority Page 6 of 6

Section 1 of Art. II of the Constitution of Illinois of 1970 provides: "The legislative, executive and judicial branches
are separate. No branch shall exercise powers properly belonging to another.3 The coroner, the sheriff, the Illinois
State Police, and municipal police departments are all a part of the executive branch of the government. The manner
by which such police agencies exercise their concurrent authority is probably beyond the authority of the judicial
branch to determine in a declaratory judgment action. ILL. CONST. Art. I11, §1.

Parenthetically, many judges who have heard significant numbers of criminal cases have observed what appears to be
a general understanding as to the division of police work in the State of Illinois. The Illinois State Police have been
observed to be most heavily involved in the enforcement of traffic laws on state highways outside of the corporate
limits of municipalities, with the enforcement of controlled substances laws, and with the recovery of stolen motor
vehicles. County sheriffs have been observed to be most heavily involved with general law enforcement duties in the
unincorporated areas of their counties and within municipalities having no municipal police department. Municipal
police departments have been observed to be most heavily involved with general law enforcement and ordinance
enforcement within the corporate limits of their own municipalities. It would appear desirable for the coroner to meet
periodically with other law enforce-ment officials to discuss which law enforcement agencies are best equipped to
carry out general law enforcement functions which fali within their concurrent authority, but is this is beyond the
authority of the court to declare or direct.

Applying these legal principles to the instant case, it is apparent that the discovery of the deceased body of Mr. Biddell
in his burning residence falls within the exception of §10.5 of Ch. 31 of the Illinois Revised Statutes. The Bloomington
Rescue Squad was justified in removing the body from the burning residence to Brokaw Hospital to protect the body
from damage and destruction and to preserve it for toxicological and pathological examination to determine the
nature and cause of death.

When the coroner took possession of Mr. Biddell's body, he observed that the body bore puncture wounds and other
marks and abrasions, and he learned from Deputy Coroner Book that the body had been removed from a burning
building. Several causes of death were suggested under such circumstances: Asphyxiation by noxious fumes, the bi-
products of the fire; asphyxiation by strangulation.; gunshot wounds or stab wounds. The presence of significant
amounts of blood or other bodily fluids at the scene, or the absence thereof, might be of assistance to the coroner in
determining the nature and cause of death. The court, therefore, concludes that the coroner had the right to enter the
residence at 1101 North Clinton Boulevard in Bloomington as a part of his exclusive jurisdiction over the body ef the
decedent and the substances therefrom.

The court therefore declares that it was unlawful for Lt. Wayne Emmett of the Police Department cf the City of
Bloomington to arrest or attempt to arrest the plaintiff in the exercise of his exclusive authority as coroner of McLean
County to examine the alleged scene of death to determine whether there were present there, bodily substances of the
decedent which might constitute evidence as to the nature and cause of the decedent's death.

The court further declares that it is unlawful for any general law enforcement officer to obstruct a corener from
performing any act within the exclusive authority of the office of coroner.

ENTERED this...16th day of June, AD., 1988.

Judge William Caisley

‘Coroner Laws
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No. 1-01-0182, McCall v. Devine Page 1 of 8

FIFTH DIVISION
August 30, 2002

No. 1-01-0182
PATSY MCCALL, ) Appeal from the
) Circuit Court of
Petitioner-Appellant, ) Cook County
)
V. )
)
RICHARD A. DEVINE, Cook County )
State's Attorney, ) Honorable
) Michael A. Toomin,
Respondent-Appellee. ) Judge Presiding.

JUSTICE QUINN delivered the opinion of the court:

On February 8, 2000, petitioner, Patsy McCall, filed a petition for the appointment of a special prosecutor to investigate
and prosecute unknown Chicago police officers for the fatal shooting death of her son, Reginald Cole. Cole was in the
custody of the Chicago police department when the shooting occurred. Cook County State's Attorney Richard A.
Devine filed a motion for leave to intervene, which was granted by the trial court over McCall's objections. Devine then
filed a motion for judgment on the pleadings. Following argument by the parties, the trial court entered an 18-page
order granting Devine's motion and ordering judgment on the pleadings and dismissed the petition for appointment of a
special prosecutor.

McCall now appeals. On appeal, McCall argues that the trial court erroneously granted the motion for judgment on the
pleadings where the petition established a cause of action for the appointment of a special prosecutor. McCall argues
that Devine's relationship with the Chicago police department has created a contlict of interest that prohibits Devine
from conducting a fair and impartial investigation and prosecution of the officers.

For the reasons that follow, we affirm.

I. BACKGROUND

On October 30, 1999, Reginald Cole was transterred from the [llinois River Correctional Facility in Canton, [llinois, to
the Chicago police Area One facility located at 5101 South Wentworth Avenue in Chicago. At that time, Cole was in
the custody of'the Hlinois Department of Corrections serving a 10-year sentence for armed robbery. Cole was
transported to Area One to be questioned in connection with an ongoing homicide investigation. Within hours of his
arrival, Cole died as a result of gunshot wounds suffered while in the custody of Chicago police officers at Area One.
Both the Cook County State's Attorney's office and the Cook County medical examiner's office began investigating the
incident on the evening Cole died.

On October 31, 1999, the medical examiner issued a report which stated that Cole sustained three gunshot wounds: one
to the abdomen, one to the right arm and one to the mouth. The report concluded that Cole died as a result of a sclf-
intlicted gunshot wound to the mouth. The State's Attorney's oftice similarly concluded that Cole's death was not a
homicide and determined that no charges would be filed against any officers involved in the incident.

http://'www state.il.us/COURT/Opinions/AppellateCourt/2002/1stDistrict/ August/Html/ 1010182 . htm 11/22/2006
24



No. 1-01-0182, McCall v. Devine Page 2 of 8

On February 8, 2000, Patsy McCall, Cole's mother, filed a petition for the appointment of a special prosecutor to
investigate and criminally prosecute the unknown officers involved in the shooting death of her son. McCall's claim for
relief is based upon section 3-9008 of the Counties Code (55 [LCS 5/3-9008 (West 2000)) which provides:

"Whenever the State's [Alttorney is sick or absent, or unable to attend, or is interested in any cause or proceeding, civil
or criminal, which it is or may be his duty to prosecute or defend, the court in which said cause or proceeding is
pending may appoint some competent attorney to prosecute or defend such cause or proceeding

*x%1 55 [ILCS 5/3-9008 (West 2000).

McCall's petition alleges that there are gross conflicts of interest in the State's Attorney investigating and prosecuting
officers in the Chicago police department for Cole's death. Specifically, McCall alleged that the State's Attorney and
the Chicago police department have a relationship of "cordiality, compatibility, support, [and] fidelity" and that this
relationship makes it impossible for the State's Attorney's office to conduct an "independent, unbiased, honest and
impartial investigation into the shooting death of Reginald Cole." The petition stated that this relationship has formed
as a result of the fact that "well over 90% of the criminal cases prosecuted by the Cook County State's Attorney's office
have been investigated and brought to the Cook County State's Attorney's office by Chicago police officers."
Additionally, McCall's petition alleged that certain unknown Chicago police officers, assistant State's Attorneys and
medical examiners conspired to conceal, distort and fabricate the circumstances surrounding Cole's death. In support of
that claim, McCall asserts that Cook County assistant State's Attorneys and Cook County medical examiners are not
normally called to the scene of a homicide to investigate, and it is not their duty or responsibility to investigate the facts
and circumstances surrounding a homicide.

The petition also states that representatives of the Chicago police department publicly provided false and contradictory
factual versions of these circumstances. In support of that assertion, McCall cites to five Chicago Tribune articles and
commentaries. The alleged versions were summarized by the trial court as follows:

"In the first version, set forth in the commentary of Salim Muwakkil, November 8, 1999, the writer notes that first
accounts of the incident reported 'that the 38 year old Cole was shot by officers when he allegedly attacked them during
a mysterious October 30 interrogation at the Wentworth Headquarters.'

In the second version, reported in the Chicago Tribune by Lisa Donovan and Jeffrey Bliss, October 31, 1999, the
writers state that Cole 'was shot and killed inside an interview room...after he allegedly attacked a detective, that Cole
was shot in the head and the abdomen...there was a struggle and the offender was shot.'

In the third version, which lacks attribution, Cole grabbed a metal paper spindle and attacked the detective, that Cole
grabbed the detective's gun from his holster and then shot at the detective as he was fleeing from the room, that two
other detectives who witnessed the incident returned the fire, striking Cole and that Cole then turned the gun on himself
and inflicted one gunshot wound to the head arca.

In the fourth version reported in the Chicago Tribune by Margaret O'Brien and Naomi Dillon, November 1, 1999,
according to Wentworth Area Commander Frank Trigg:

'Cole grabbed a seven-inch paper spike...and lunged at the detective...that while the two were struggling, Cole grabbed
the detective's gun ripping the holster strap in the process...Cole then fired at the officer but missed. A second detective
outside the office heard the shot, came to the door and tired at Cole, who was crouched against a cabinet and pointing a
gun at the one door to the room....After the shot missed Cole. the second officer took cover behind the door frame as
the first officer took cover on the floor. A third shot was then heard...that police believe Cole put the gun in his mouth
and shot himselt in the head...that after the third shot, Cole was still crouched at the file cabinet with his gun pointed
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toward the door. At that point, another detective came to the door and shot Cole in the left side of his torso, after which
Cole slumped to the ground.'

In the fifth version, set forth in another Chicago Tribune article by Monica Davey, December 1, 1999, the writer reports
that according to police spokesman Pat Camden:

'About 7:00 p.m, on October 30, at Wentworth, 5101 South Wentworth Ave., Cole asked the detective who was
questioning him to be moved from an ordinary interrogation room to somewhere that he couldn't be overheard. After
moving to a small office, Cole grabbed a 7-inch paper spike intended for phone messages and lunged at the detective.
In the struggle, Cole grabbed the detective's gun. He fired at the officer but missed. With the sound of the shot two
other officers bolted into the office, and each fired at Cole. Almost simultaneously, Cook County prosecutors say, Cole
shot himself in the mouth. Camden said he was not sure the order of the last shots fired. A medical examiner's report
shows three gunshot wounds on Cole's body: in his mouth, in his abdomen, and on his right arm. The examiner's report,
which categorized Cole's death as a suicide, said the wound in Cole's mouth was what killed him."

On April 12, 2000, following courtroom assignment, Richard A. Devine, in his official capacity as Cook County State's
Attorney, filed a motion to intervene in the instant matter. McCall filed an objection to the motion and, following oral
argument, the trial court granted Devine's motion to intervene.

Subsequently, on September 21, 2000, Devine filed a motion under section 2-615(e) of the Code of Civil Procedure
(735 ILCS 5/2-615(e) (West 2000)) for judgment on the pleadings. The motion alleged that McCall failed to establish,
as a matter of law, that there was a conflict of interest which precluded Devine from investigating and deciding whether
to prosecute anyone for Cole's death. For purposes of the motion, Devine admitted as true the allegation that over 90%
of the criminal cases prosecuted by the Cook County State's Attorney's office have been investigated and brought to the
Cook County State's Attorney's office by the Chicago police department. Devine asserted, however, that the fact that
Chicago police officers "investigate crimes and seek the initiation of criminal prosecutions does not mean that the
State's Attorney of Cook County has a personal interest in each member of the department sufficient to remove him
from his statutorily mandated responsibilities." Devine asked the court to disregard McCall's remaining allegations as
either conclusory in nature or surplusage. Devine denied interest in the matter as a private individual and/or as an actual

party to the action.

On December 5, 2000, following oral argument, the trial court entered a written order granting Devine's motion for
judgment on the pleadings. Specifically, the trial court rejected McCall's allegation that the police offered false and
contradictory factual versions of the circumstances of the shooting. The court found that the allegations were "wholly
conclusory" and stemmed from hearsay statements contained in newspaper articles. Moreover, the court found that the
ditferences in the versions of events could be attributed to "shifting details as a natural outgrowth of any evolving
investigation." The trial court found McCall's assertion that assistant State's Attorneys and medical examiners are not
called to the scene of homicides, and that it is not their duty to investigate such crimes, was "utterly unfounded.”
Finally, the trial court found that McCall tailed to establish as a matter of law that Devine was interested in the instant
matter. Specifically, the court found that Devine would not be a party to any investigation or proceeding sought by
McCall and that Devine was not interested as a private individual in the investigation of Cole's death.

McCall now appeals from that judgment.

[I. ANALYSIS

McCall argues that the trial court erroneously granted Devine's motion for judgment on the pleadings where the petition
filed established a cause of action for appointment of a special prosecutor to investigate and prosecute the death of

Reginald Cole. Specifically, McCall alleges that the relationship between the Cook County State's Attorney and the
Chicago police department creates a contlict ot interest that prevents Devine from conducting a fair and impartial
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investigation and prosecution.

Judgment on the pleadings is proper only where no genuine issue of material fact exists and the moving party is entitled
to judgment as a matter ot law. Chicago Title & Trust Co. v. Steinitz, 288 Ill. App. 3d 926, 934 (1997). In ruling on a
motion for judgment on the pleadings, only those facts apparent from the face of the pleadings, matters subject to
judicial notice, and judicial admissions in the record may be considered. M.A.K. v. Rush-Presbyterian-St. Luke's
Medical Center, 198 I1l. 2d 249, 255 (2001). When evaluating the facts, a court must construe the evidence strictly
against the movant and liberally in favor of the nonmoving party. Dowd & Dowd, Ltd. v. Gleason, 181 Ill. 2d 460, 483
(1998). Our review is de novo. Board of Trustees of the University of [llinois v. City of Chicago, 317 Ill. App. 3d 569,
571 (2000).

When a party moves for judgment on the pleadings pursuant to section 2-615(e) of the Code of Civil Procedure (the
Code) (735 ILCS 5/2-615(e) (West 1994)), it concedes the truth of the well-pled facts in the respondent's pleadings.
Richco Plastic Co. v. IMS Co., 288 Ill. App. 3d 782, 786 (1997). This court has stated that a motion for judgment on
the pleadings may be addressed to a complaint alone. Pioneer Bank & Trust Co. v. Austin Bank of Chicago, 279 111
App. 3d 9, 13 (1996). In deciding the motion, a court must disregard all surplusage and conclusory allegations. Teeple
v. Hunziker, 118 Ill. App. 3d 492, 497 (1983).

As previously stated, "Whenever the State's [ A]ttorney is sick or absent, or unable to attend, or is interested in any
cause or proceeding, civil or criminal, which it is or may be his duty to prosecute or defend, the court in which said
cause or proceeding is pending may appoint some competent attorney to prosccute or defend such cause or proceeding
#k% " 55 TLCS 5/3-9008 (West 2000). In Environmental Protection Agency v. Pollution Control Board, 69 111. 2d 394
(1977), our supreme court interpreted section 6 of "An Act in regard to attorneys general and state's attorneys" (Ill. Rev.
Stat. 1975, ch. 14, par. 6), which provided:

"Whenever the attorney general or state's attorney is sick or absent, or unable to attend, or is interested in any cause or
proceeding, civil or criminal, which it is or may be his duty to prosecute or defend, the court in which said cause or
proceeding is pending may appoint some competent attorney to prosecute or defend such cause or proceedmg *Ex L
Rev. Stat. 1975, ch. 14, par. 6.

Effective January 1, 1988, chapter 14, section 6 was amended so that Attorneys general and State's Attorneys would be
considered under separate acts compiled in the Illinois Revised Statutes. The appointment of counsel to replace the
Attorney General is now addressed by section 6 of the Attorney General Act (15 ILCS 205/6 (West 1998)). The
pertinent language of section 3-9008 of the Counties Code (55 ILCS 5/3-9008 (West 2000)) is identical to that of
section 6, which was interpreted by our supreme court in Environmental Protection Agency, 69 Ill. 2d 394.

In Environmental Protection Agency, the supreme court agreed with the Attorney General's interpretation that
"Interest" under section 6 exists only in two situations: "[t]he first is where the Attorney General is interested as a
private individual. [Citation.] The second situation is where the Attorney General is an actual party to the action.”
Environmental Protection Agency v. Pollution Control Board, 69 111. 2d at 400-01. The court specifically held that "[t]
he provision of section 6 that special counsel may be appointed where the Attorney General 1s interested should be
limited to the situations above." Environmental Protection Agency, 69 Ill. 2d at 401.

At oral argument, McCall's attorney acknowledged that his complaint never alleged Devine was "interested" in either
of the two manners discussed in Environmental Protection Agency. Namely, the complaint never alleged that Devine
was interested as a "private individual” or that he or the State's Attorney's otfice would be "an actual party to the
action." McCall's attorney argues that the required statutory interest 1s not limited to these two instances alone.

The decision to appoint a special prosecutor under section 3-9008 of the Counties Code (55 ILCS 5/3-9008 (West
2000)) lies within the trial court’s discretion. People v. Morley, 287 l1l. App. 3d 499, 504 (1997). This provision's
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purpose is "to prevent any influence upon the discharge of the duties of the State's Attorney by reason of personal
interest." Morley, 287 I1l. App. 3d at 503-04. This court has consistently held that a State's Attorney is "interested"” for
purposes of section 3-9008 only where he is interested as a private individual or his office is a party to the action.
People v. Tracy, 291 I1l. App. 3d 145, 151 (1997); People v. Morley, 287 Ill. App. 3d 499, 504 (1997); People v. Dall,
207 1ll. App. 3d 508, 530 (1991); People v. Trolia, 107 1. App. 3d 487, 496 (1982)(interpreting section 6).

On appeal, McCall relies heavily on People v. Courtney, 288 Ill. App. 3d 1025 (1997), for its holding that it is improper
for an attorney to represent conflicting interests or undertake to discharge inconsistent duties, and "the public must be
able to maintain the right to believe in the total integrity of the Bar as a whole." Courtney, 288 Ill. App. 3d at 1032-33.
In Courtney, the defense attorney who represented the defendant for the first 14 months his sexual assault case was
pending was appointed as the State's Attorney of Kankakee County. The Kankakee County State's Attorney's office
informed the trial court that a special prosecutor would be appointed. After several continuances, the case was tried by
a member of the Kankakee County State's Attorney's office. The appellate court found that prior to becoming State's
Attorney, defendant's counsel answered discovery, "made numerous court appearances on behalf of the defendant and
was clearly privy to the defendant's confidences." Courtney, 288 Ill. App. 3d at 1032. The court held that a per se
conflict existed and a special prosecutor should have been appointed. Courtney, 288 Ill. App. 3d at 1034.

The facts in Courtney bear no relation to those in the present case and, consequently, its holding is of negligible
assistance to this court. However, the State has cited a case in which the appellate court seems to apply a more
expansive interpretation of the principle of conflict of interest than that set out by our supreme court in Environmental
Protection Agency. In Baxter v. Peterlin, 156 Ill. App. 3d 564 (1987), the plaintiff, an Ottawa police officer, filed a
complaint seeking appointment of a special prosecutor to prosecute the alleged wrongdoings of the mayor of Ottawa.
Plaintiff alleged the defendant, the State's Attorney of La Salle County, had a disqualifying interest in any prosecution
of the mayor as a result of the political relationship between the State's Attorney and the mayor. The circuit court, in
accepting the complaint's factual allegations as true, dismissed the complaint, finding plaintiff's allegations insufficient.

On appeal, the Third District of the Appellate Court held:

"We agree with plaintiff's contention that a political alliance may create sufficient conflict of interest to require
appointment of a special prosecutor. Nevertheless, 'political alliance' is an amorphous concept. It might range from a
prosecutor belonging to the same political party as the person he is called upon to prosecute, to a situation in which a
prosecutor is clearly beholden to a potential defendant for political reasons. Before a court need appoint a special
prosecutor because the State's Attorney has a contlict of interest because of a 'political alliance,’ a petitioner must plead
and prove specific facts regarding the nature of the alliance as well as facts tending to show the State's Attorney would
not zealously represent the People of the State of Illinois because of the alliance. To require a petitioner to plead and
prove anything less would open the door to requiring a special prosecutor be appointed any time a public official of
whatever rank is suspected of wrongdoing." Baxter, 156 Ill. App. 3d at 566.

The court went on to state that absent specific facts regarding the alleged political ties which would make it improbable
that the State's Attorney would carry out his duties in an unbiased manner on a specific case, the statute does not
require appointment of a special prosecutor to substitute for the State's Attorney. Baxter, 156 I1l. App. 3d at 566-67.
Because the plaintiff's allegations regarding any political ties were "speculative and conclusory," the circuit court
properly declined to appoint a special prosecutor. Baxter, 156 [ll. App. 3d at 567.

In analogizing Baxter to the case at bar, it is clear that McCall's petition is similarly insufficient to warrant the
appointment of a special prosecutor. McCall has failed to plead specific facts regarding the alleged relationship of
"cordiality, compatibility, support, [and] fidelity" between Devine and the Chicago police department which would
make it improbable that Devine would conduct an unbiased investigation and prosecution in this case. In support of her
argument that a disqualifying bond exists, McCall's petition alleges "well over 90% of the cases prosecuted by the
Cook County State's Attorney's office are indeed investigated and brought by the Chicago police department.” We
agree with the trial court that this fact alone does not establish a disqualifying bond.
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Accepting the allegation as true, the trial court stated "it hardly follows that the purported fidelity bond and relationship
complained of by petitioner would have impacted on respondent's investigation or prosecution ot police officers
suspected of wrong doing." The court continued:

"On the contrary, the State's Attorney's office in this court's memory has never hesitated to prosecute law enforcement
officials where the evidence warranted criminal charges. See e.g., People v. Davis, 281 Ill. App. 3d 984, (1996)
(director of news affairs for the Chicago police department prosecuted for official misconduct); People v. Sorice, 182
I11. App. 3d 949 (1989) (Chicago police officer prosecuted for conspiracy to commit burglary); People v. Melchor, 180
I1l. App. 3d 372 (1989) (Chicago police officer prosecuted for delivery of a controlled substance); People v. Earullo,
113 Tl App. 3d 774 (1983) (Chicago police officer prosecuted for involuntary manslaughter); People v. McCarthy, 102
[11. App. 3d 519 (1981) (Chicago police officer charged with attempt murder and aggravated battery); People v.
Molsby, 66 Ill. App. 3d 647 (1978) (Chicago police officer prosecuted for possession of a controlled substance); and
People v. Jordon, 15 Ill. App. 3d 672 (1973) (Chicago police otficer prosecuted for bribery and official misconduct).”

. For this court to hold that the trial court abused its discretion in denying the petition would require us to hold that
McCall's allegation that 90% of the Cook County State's Attorney's office's cases came from the Chicago police
department will always require that a special prosecutor be appointed whenever anyone alleges wrongdoing on the part
ot Chicago police department personnel. While this allegation does establish a close professional working relationship,
nothing in the allegation shows that Devine would not zealously represent the People of the State of Illinois in this case
of alleged police misconduct.

MccCall further supports her argument on appeal with the assertion that the State's Attorney tailed to investigate or
prosecute police officers involved in "the shooting death of Robert Russ; the arrest and detention of R.G. and E.H.; the
use of perjured evidence resulting in the convictions and ultimately the 20 year prison terms of Willie Rainge, Kenny
Adams, Verneal Jimerson and Dennis Williams; or the use of perjured testimony to convict and imprison John Willis
and Anthony Porter and other cases." The convictions of Rainge, Adams, Jimerson and Williams arose out of an
investigation by the Cook County sheriff's department and several suburban police departments. People v. Rainge, 211
I1. App. 3d 432 (1991). Using the figures supplied by McCall, significantly less than 10% of the criminal cases
prosecuted by the Cook County State's Attorney's office were investigated by those departments. The fact that the
State's Attorney's office failed to prosecute the police officers involved in the Rainge case actually contradicts McCall's
assertion that it is the State's Attorney's oftice's dependent relationship with the Chicago police department that
prevents that otfice from investigating and prosecuting Chicago police officers. Applying the rationale advanced by
MecCall on appeal, courts should appoint special prosecutors to investigate every complaint of possible wrongdoing by
law enforcement officers of any agency that has a working relationship with the Cook County State's Attorney's office.
We flatly reject this argument.

In affirming the denial of a request for appointment of counsel other than the Attorney General's ottice, our supreme
court has explained: "It seems to us that if the Attorney General is to have the unqualified role of chief legal officer of
the State, he or she must be able to direct the legal aftairs of the State and its agencies. Only in this way will the
Attorney General properly serve the State and the public interest.” Environmental Protection Agency, 69 [ll. 2d at 401-
02.

[n support of the notion that Devine's oftice and the Chicago police are so intertwined as to create a contlict of interest,
McCall avers that Devine's office is dependent on the Chicago police to "obtain evidence upon which to base its
prosecutions of alleged criminal conduct." Again, all this allegation does is demonstrate that a close protessional
relationship exists between these two agencies and. in a very limited way, defines the nature of the relationship.
Generally, "[p]erformance of one's official functions will not create a contlict of interest.” People v. Dall, 207 Iil. App.
3d at 530, citing Environmental Protection Agency, 69 Ill. 2d 394. In addition:

"[T]he State's Attorney does not represent individuals or specific witnesses during the course of criminal prosecutions.

Criminal prosecutions are commenced in the name ot and on behalf of the people of the State ot [llinois. To hold that a
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special prosecutor must always be appointed whenever a victim or witness is employed by a state, county, or local
agency would be an illogical, as well as impractical, encroachment upon the authority of a constitutional officer."
People v. Morley, 287 I1l. App. 3d 499, 505 (1997).

McCall has failed to allege any specific failure to obtain evidence, or any specific cover-up of evidence, which would
illustrate that Devine has abandoned his duties to the people of the State of Illinois in this particular case.

In further support of her argument, McCall cites five Chicago Tribune articles. McCall alleges that the differing police
versions reported in these articles were implausible and are proof that a conspiracy and cover-up existed between
Devine and the Chicago police department. We disagree. The contents of newspaper articles are hearsay and therefore
inadmissible. Betts v. Manville Personal Injury Settlement Trust, 225 I1l. App. 3d 882, 924 (1992). The reason that
newspaper articles are treated as hearsay has been eloquently stated as follows:

"It is very obvious that factual matters should not be proven by newspaper reports of occurrences. While there is an
inclination on the part of the general public to accept newspaper stories at face value-and the quality of the reporting
should be careful enough that such reliance is generally justified-the fact remains that news stories are frequently based
on the hearsay statements of others, or on the statements of bystanders, witnesses to the occurrence, public officers, and
other informants. Because of this they are often, if not notoriously, apt to be inaccurate. This is not always due to
careless reporting or slanting or over-emphasis, but rather to the pressure of haste and to the inherent fact that the news
story does not purport to present the results of careful investigations, or at least that it purports to report only, or
mostly, what others have said about the matter.” R. Steigmann, Illinois Evidence Manual § 14:28, at 365 (2d ed. 1995)

As the articles themselves relate, Pat Camden, police spokesman, explained that the "shifting details" of the stories
were a "natural outgrowth of any evolving investigation." Camden also stated "the night it happens the media wants
instant facts....As the investigation continues, we get additional facts. That's not unusual." We agree with the trial court
that this allegation is "wholly conclusory."

State's Attorneys and medical examiners were present at Area One, the scene of the crime, which is outside the scope
of their duties and responsibilities. Apparently McCall has abandoned this argument for it cannot be found in her brief
on appeal. However, we acknowledge, as did the trial court, any allegation that it is not the duty or responsibility of
members of the State's Attorney's office or medical examiner's office to investigate such matters is "utterly unfounded.”
As the trial court stated, "it has long been the practice for [S]tate's [A]ttorneys to assist the police investigations to
determine what charges, if any, are warranted by the evidence." In fact, it has been held that the duties of the State's
Attorney require an investigation into the facts ot an incident. McDonald v. County Board, 146 Ill. App. 3d 1051, 1055
(1986); see also People v. Wilson, 254 Ill. App. 3d 1020, 1039 (1993); Ware v. Carey, 75 Ill. App. 3d 906, 914 (1979);
People v. Pohl, 47 I1l. App. 2d 232. 242 (1964). Additionally, the Cook County State's Attorney's office maintains a
felony review unit specifically for the purpose of fulfilling their investigative duties. __J

Ry

e ———

-

As for the Cook County medical examiner, it is the duty and function of that office to determine both the cause and
manner of death. Section 3-3013(e) (55 ILCS 5/3-3013(e) (West 2000)) provides that every coroner in cases of sudden
or violent death "shall go to the place where the dead body is, and take charge of the same and shall make a preliminary
investigation into the circumstances of the death.” McCall's assertion that, because the body had been removed from
the station, there was no need for medical examiner personnel to go to the station is unconvincing. That fact does not
alter the medical examiner's duty to conduct an investigation into the circumstances of the death.

-

In addition, it can be persuasively argued that the fact that Devine's office and the medical examiner's oftice sent
officials to conduct investigations into Cole's death directly undermines McCall's entire argument. This fact could be
interpreted to demonstrate that Devine and the medical examiner acted independently of the Chicago police to conduct
their own investigations in order to zealously protect the public.

oy
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cCall's argument that the fact that the assistant State's Attorneys went to the police station to conduct an investigation
and decided not to prosecute any police ofticers is evidence of the conspiracy is also unavailing. As the court noted in
Baxter, "prosecutorial discretion is an essential component of the criminal justice system. No good purpose would be
served by permitting a person in the plaintiff's position to claim impropriety on the part of a prosecutor based upon
hindsight, because he disagreed with the prosecutor's conclusions regarding a particular case." Baxter v. Peterlin, 156
1. App. 3d at 567. McCall has not pled any actual or specific impropriety or insufficiency in the investigation
conducted by Devine's office.

The majority of the cases addressing section 3-9008 arise out of disputes between governmental agencies that are both
represented by the State's Attorney's office or criminal cases where a defendant who is already charged with an offense
requests appointment of a special prosecutor to take over the pending case. A request to appoint a special prosecutor for
the purpose of investigating and possibly charging individuals with a criminal offense raises different concerns relating
to the separation of powers doctrine. "It is settled 'that the State's Attorney, as a member of the executive branch of
government, is vested with exclusive discretion in the initiation and management of a criminal prosecution. [Citations.]'
" People v. Novak, 163 1lI. 2d 93, 113 (1994); quoting People ex rel. Daley v. Moran, 94 111. 2d 41, 45-46 (1983). This
discretion includes the decision whether to prosecute at all. People ex rel. Daley v. Moran, 94 111. 2d 41, 46 (1983);
People v. Edgeston, 243 I1l. App. 3d 1, 11 (1993). Appointment of a special prosecutor, which infringes upon that
exclusive discretion, will only be warranted based upon specific factual allegations of "interest" within the meaning of
section 3-9008 of the Counties Code. 55 ILCS 5/3-9008 (West 2000). And while the appointment is within the
discretion of the trial court, disqualification of a State's Attorney requires more than mere suspicion or speculation.
People ex rel. York v. Downen, 119 I1l. App. 3d 29, 33-34 (1983). As the trial court stated: #%
Ermcrmctons

- "[R]emoval ot a duly elected public official is a drastic measure for it disenfranchises the very electorate who, through /
its votes, has spoken. As respondent notes, the Office of the State's Attorney is an office of constitutional dimension |
reposing in the executive branch of government. Under our tripartite system of government that branch is co-equal to
the legislature as well as the judiciary. And while the legislature has empowered judges to disqualify the Sfafe's
Attoriiey 1 certanrHinmted Situations; respect for the doctrine of separation of powers cautions against the exercise of

such power unless clearly warranted.” Soueh Agly t Erecred CofomweKs Arsol L

—t

In this case the record indicates that the trial court clearly accepted all well-pled facts as true and disregarded all surplus
and conclusory allegations. Teeple v. Hunziker, 118 Ill. App. 3d at 497. McCall's petition was insufficient in that it
lacked the requisite specific facts that would establish the alleged disqualitying bond. The applicable case law requires
us to look at the individual interest of the State's Attorney. The only interest cited in this case is McCall's allegation that
over 90% of the cases prosecuted by the Cook County State's Attorney's office are investigated by the Chicago police
department. While McCall strongly argues that the facts of this specific case (contlicting versions of the shooting)
require the appointment of a special prosecutor, none of the facts pled relating to this shooting make the State's
Attorney personally interested in this case. To require McCall to plead and prove anything less than such specific facts
would open the door to requiring a special prosecutor to be appointed any time a police ofticer is suspected of
wrongdoing. See Baxter v. Peterlin, 156 IIl. App. 3d 564, 566 (1987). Therefore, because McCall's petition failed to
state a cause of action for the appointment ot a special prosecutor, we find that the trial court properly denied McCall's
petition and granted Devine's motion for judgment on the pleadings.

For the foregoing reasons, we atfirm the decision of the trial court.
Affirmed.

GREIMAN and RETID, JJ., concur.
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June 9, 2009

To: Policy Personnel and Appointments Committee
From: Eldon L. Quick

Subject: Elected Coroner Study

I served Champaign County as coroner from December 1, 1988 thru December 31, 1998 - ten
years. With this level of experience, I think that I have a fairly good idea as to the work load
and the day to day duties of the coroner.

As to the proposal to possibly recommend that the office of coroner be eliminated and
replaced with an appointed person I would strongly recommend against this idea. If you are
looking for a cost cutting justification, there is no way this proposal could save money.

Illinois statutes require county government to provide for the investigation and the
determination of the manner and cause of death in various circumstances of deaths. Foremost
in these deaths are trauma deaths — accidental, homicidal, and suicidal deaths. Also, many
natural deaths require the coroner to be notified and investigate.

The only counties in Illinois that have eliminated the coroner as an elected office are very
small counties with few deaths and those counties also have no trauma center, which brings
added case load to those coroners. Small counties such as Piatt County have eliminated the
elected coroner to try to save money. Illinois law provides for minimum salary for the
coroner, according to population. Even though these minimum salaries are low, an appointed
“Death Investigator,” paid per call is usually less than the required coroner’s salary in these
small counties. With the large case load that we have in Champaign County, it requires not
only a full time coroner but also at least two or three full time deputy corners, plus a secretary
to properly handle these cases.

Having another office such as the Sheriff assume the coroner’s duties is totally without merit,
as to a cost saving measure. I doubt that the Sheriff could assume these duties without having
additional deputies, who are paid significantly higher salaries than deputy coroners. Also,
unfortunately it is not unusual to have inmates die while held at the county jail. If the Sheriff
was responsible for the coroner’s duties, he or she would be investigating his own employees.
This could cause a possible conflict of interest.

In conclusion, while I admire the County Board’s interest in seeking cost cutting measures,
the elimination of the elected coroner’s position is not and idea which would save any money.

Thank You

Sincerely,

Eldon L. Quick
308 Highland Dr.

Rantoul, IL 61866
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LAKE COUNTY GOVERNMENT STUDY COMMISSION - APRIL 1978

RECOMMENDATION FOR APPOINTED CORONER

ey
.

The duties of the office are administrative rather than policy-making in nature.

2. Within a single governmental unit, the existence of many different
administrative policy-setting authorities is counter-productive to a unified
policy direction.

3. The diverse and sensitive nature of the Coroner’s function demands that true
professionalism be achieved in this office. Such professionalism seems best
achieved by the establishment of a job description, with professional
qualifications, and accompaniment of a broad-base recruiting effort on the
part of the County Board.

4. To enable the voters to evaluate closely each office on its individual merits, it
is recommended to the County Board that it adopt a referendum schedule
which would place only one position change from an elective to appointive
office on each ballot. .

5. It is further recommended that for any office that changes from elected to

appointed, that the County Board carefully prepare a description of the

necessary professional qualifications and experience as the basis for screening
and subsequent appointment.
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Should we

Discussion Paper #1

elect or

____appoint county officials? ﬁ

Is an elected position, under the present system, move suitable for the administration of
county government than an appointed one? Since all county systems throughout the nation
have some elective offices, the more narrowly focused question is “For which county affice,
if any, would it be more suitable to change from elective to appointive?” Would the position
of county auditor be more suitable for the administrarion of county governmeny if ir was
an elective position?

GENERAL DISCUSSION

Counties primary functions include the operation of the judiciary, law enforcement, prison-
er care, public transportation, public health, public safety and record keeping. County gov-
ernments operate under the following doctrines:

*  separation of power,

»  elective process,

+  legislative control,

«  power of appointment,

s constitutionally instituted offices, and
»  grants of authority.

Inherent in a governmental system is the assumption of a tendency towards balance and
symmetry. A change in a major feature can have a dramatic effect on an undivided system.

Today, 48 of 50 states have some form of county government. Connecticut and Rhode
Island are divided into geographic regions called counties, but they do not have county gov-
ernments. Louisiana and Alaska call their counties parishes and boroughs, respectively.
Hawaii and Delaware with three counties each have the fewest, and Texas with 254 has the
most. (Rural counties are those with populations under 50,000.) Although nationwide these
account for nearly 74 percent of all county governments, these rural counties represent only
16 percent of the nation’s population. By contrast, urban counties, those with populations
over 50,000, account for only 25 percent of all county governments, yet represent over 80
percent of the nation’s citizens.

DUTIES AND RESPONSIBILITIES

In addition to their constitutional authority, all elected county officials have statutorily-defined
duties and responsibilities. Some elecred county officials have statutorily-authorized

fiscal management responsibilities that are not directly subject to the control of the
Commissioners Court. In fact, many county offices operate independently of the

Commissioners Court except during budgetary proceedings.
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The Constitution does, however, name the Commissioners Court as the administrarive
body of the county. This body is a court of record with quasi-judicial functions. Irs legisla-
tive power is limited to implementing expressly authorized discretionary policies. The
Court’s authority is further limited by the Dillon Rule,* other decisional law, and the
Constitution which confines its jurisdiction to “county business.”

Several qualities have been identified through the years as essential for good county government.

Each official, elected or appointed, is responsible for making sure that county government
is suitable to meet its responsibilities. Governments with the elements listed below are
generally thought to be more suitable than those without.

»  Equitable administration of services

»  Efficient operations (achieving desired results at a reasonable and fair cost)

¢ Effective operations (achieving desired results)

*  Uncomplicated, easily understood system

*  Accountable public officials who are:
courteous, accommodating, and honest in their public interactions progressive,
insightful and assertive competent, dedicated, innovative, motivated and have
good rapport with civic, school, community, charity, government leaders

¢ Clearly defined duties for office-holders

»  Citizen involvement and participation

*  Partnerships with other governments and the private sector to enhance services

«  Convenient public services such as one-stop shopping

«  Education for the public about government operations

+  Evaluation of services and strategic planning, goal-setting and revisions

»  Equitable allocation of resources

Political scientists have questioned whether some attributes enbance county government.

»  Does partisanship, political affiliation, add or detract from good government?
*  Will a more flexible system that allows diverse areas to adapt their structure actually be
more responsive?

ELECTED VS, APPOINTED

From the appointive perspective, political affiliation cannot be legally considered as a quali-
fication for a job nor as grounds for termination. Theoretically, the appointive process is
devoid of politics; the official who has the power to appoint as well as those who have the
authority to confirm appointments may be subject to political influence. By contrast, in the
election process, citizens who select their county office-holder may or may not be very
informed about the candidate’s qualifications for a particular office. We do know that a can-

didate’s political party affiliation is important to the public at some level.

In Texas, most county government officials are elected, as authorized by the State
Constitution. The position of County Auditor is one exception. Since, however, the
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appointment is made by the State District Judge, the office is “indirectly-representative” by
virtue of the statutory power of appointment vested in the State District Judge who is elect-
ed by voters within a judicial district. The table below delineates the current system for
determining office-holders and presents an alternative for consideration.

® County Offices in Texas Government

POSITION ' cuant’ui SYSTEM ~ ALTERNATIVE SYSTEM k
Sherift: - Elecred - - Appointed
County Judge “Elected . Appointed
Commissioner Elected ~ Appointed
Tax Assessor-Collector Elected Appointed
Treasurer Elecred :  Appointed
Justice of the Peace Elected Appointed
Constable o o Elected : , Appointed
County Clerk Elected . - o= Appointed
District Clerk : -Elected g : Appointed
County Attorney Elected : Appointed
District Attorney :  Elecred , Appointed

- District Judge i Elected Appdinted
County Auditor - Judicially~appointed - Appointed

",Couynty, Court-at-law Judge  Elected ' Appointed

Nate: All counties do not have each office listed above. Also, there are some stututorily and constitutionally “combined offices”. For
example. some counties have the combined offices of tax assessor-collectorfcounty sheriff andlor contbination county and diserict clerk.

INDIVIDUAL OFFICES

Across this nation the duties, responsibilities, and methods of selecting county officials vary
considerably. “Elected offices are commonly known as ‘row offices’ (or constitutional offices
in some states) due to their appearance in a row on organizational charts or election ballots
and the relative autonomy of each office from the central governing body. Row offices are
most common in commission and board-structured counties but are also found in other
county government structures. Row offices are usually fewer in number and may have less
authority in non-commission counties. In charter counties, row offices may be appointed
by the board or elected executive.”?

We know that the county clerks in Alaska and Pennsylvania are appointed. In at least 27
states, including Texas, citizens elect the county clerks. The position of Registrar of Deeds is
an elected office in 16 states, and, unlike Texas, the county auditor is elected in 15 states.
Citizens elect the county treasures in 35 states; however, in Alaska the post is an appointed
position. Sheriffs, on the other hand, are elected in all lower 48 states (except by special
charter). Twenty-three states elect their Assessors with Montana reserving a discretionary
choice—appointed or elected.?
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FACYORS FOR CONSIDERATION

Accountability: The public has a tendency to look to someone for ultimare responsibility.
Accountability issues can be problematic in a decentralized system of government where
there is more confusion and blurring of office-holder responsibility. Confusion lessens the
legitimacy (public acceptance) of a system. Legitimacy is the essence of government. An
example of “failed legitimacy” in Texas is the Constitution of 1869 that was rejected shortly
after its ratification by passage of our present constitution.

Fiscal Management: Generally, the public perceives the Commissioners Court to be the
accountable body for fiscal management of the county. To some extent this perception of
accountability may be misplaced since some non-commissioner county officials have control
over funds. For example, the sheriff, although subject to audit, has some discretion in the
administration of proceeds derived from forfeirures. Some of the other county officials also
have fiscal autonomy within a limited and specified category of responsibility.

Whatever the cause, political or otherwise, the effect has been an imbalance in public offi-
cial accountability. It is unclear whether the public perceives this accountability distinction.
"This issue has created a groundswell of controversies among county officials; controversies

involving litigation which have had legislative and political consequences.

Balance: Independently elected county officers are, at times, competitive among one anoth-
er. This interaction adds a measure of balance to the system and provides a “check” on fel-
low office-holders. A competitive atmosphere can result in a more effective and efficient
delivery of services, or it can bring about costly confrontations. These confrontations are
typically attributed to one or more of the following: (1) the absence of clear and controlling
legislation; (2) statutory and constitutional inconsistencies; (3) frustration over power-shar-
ing; or (4) defiant and tenacious behavior inspired by constitutionally driven independence.

SUMMARY GUESTIONS

1. Is it important to maintain the independent elected status of county officials?
As a practical matter, the State has no supervisory authority over county governments
because of the constitutional independence of its officers. State officials are elected

locally by the same citizens.

2. Would an appointive system make counties more vulnerable to state control?
An appointment system may enhance the potential for state supervisory control; it is
casier to control a cornmissioners court than a court plus eight independently clected

officers.

3. Are there any advantages within either the appointive or elective process that would
provide a more credible entrustment of resources?
The prominent economist Milton Friedman has said that nobody spends someone else’s

money as carefully as he or she spends their own.
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ADDITIONAL FACTORS FOR CONSIDERATION

(a)
(b
(©
)]
(e)

®

(g
h)

The public’s access to reliable information regarding a candidate’s qualifications
The degree of voter interest or apathy that is prevalent

The extent to which a system encourages or discourages candidates to run for office
The availability of qualified candidates

The availability of qualified personnel for appointment, including the level of compen-
sation to facilitate hiring

The extent to which the system of government is designed to detect and discourage cor-
ruption and abuse of office

The allocation of authority over major functions within the system

The extent to which reprisal against other county officials or employees may be facili-
tated by either an appointed or an elective system

() The extent to which competition may increase effectiveness in a system

;) The extent to which the re-election process adds a measure of accountability to a system

(k) The extent to which a balance or separation of powers is needed in county government.
In other words does shared power (cach office having a provision against unequal or
arbitrary government action) facilitate good government?

() The extent to which influence peddling may affect an appointive or elective system of
government

END NOTES

1 Research Brief, NACo’s Research Division, County Officials, Who's Elected and Who’s
Appointed, January, 1999

2 Ibid. NACo

3 Ibid., NACo

The Dillion Ruling held that local governments are subject to the will of the state
legislature. This means that local governments can do only those things they are
specifically empowered to do by their legislature.

The views expressed in this document are for discussion purposes and do not represent the

views and/or opinions of The Texas Association of Counties, any Texas County represented

by a PAG member, or any Texas County Officials Association.
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