Champaign County
Department of
PLANNING &
ZONING

CASE NO. 895-AT-18
SUPPLEMENTAL MEMORANDUM #17
June 28, 2018

Petitioner:

Zoning Administrator

Request:

Amend the Champaign County Zoning Ordinance to add “Solar Farm” as
a new principal use under the category “Industrial Uses: Electric Power
Generating Facilities” and indicate that Solar Farm may be authorized by
a County Board Special Use Permit in the AG-1 Zoning District and the
AG-2 Zoning District; add requirements and fees for “Solar Farm”; add
any required definitions; and make certain other revisions are made to the
Ordinance as detailed in the full legal description in Attachment A.

Location:

Unincorporated Champaign County

Brookens Administrative Center
1776 E. Washington Street
Urbana, Illinois 61802
(217) 384-3708
zoningdept@co.champaign.il.us
www.co.champaign.il.us/zoning

Time Schedule for Development: As soon as possible
Prepared by:

Susan Burgstrom
Senior Planner
John Hall
Zoning Administrator

FOLLOW UP REGARDING ESCROW ACCOUNT VS. LETTER OF CREDIT
Revised evidence regarding the issue of escrow account vs. letter of credit is proposed for the Finding
of Fact and revised Summary Finding of Fact – see respective sections below.
Included with Supplemental Memorandum #14 was a submittal from Laurel Bergren of ARC
Perspectives, Inc., a consultant firm working for BayWa r.e. Ms. Bergren provided some brief
information regarding letters of credit. See the attached email that has been repeated from that
memorandum. Salient information from that email is the following:


A letter of credit is not considered to be an asset of the client (assume a solar farm
developer) and therefore in the event of bankruptcy on the part of the solar farm developer, the
letter of credit is not normally enjoined with the bankruptcy. If a letter of credit is from a very
financially strong bank, the risk associated with the letter of credit should be very small and
perhaps to the point of irrelevancy, if Champaign County is serious about “encouraging” solar
farm development.



Unlike an escrow account, the courts have determined that a draw against a letter of
credit should not be held up if there is some disagreement between the parties to the letter
of credit. This is sometimes referred to as the “pay now, litigate later” approach. This is
different from a draw against an escrow account. After discussing this with Ms. Bergren, Mr.
Hall compared the letter of credit and the escrow agreement for the California Ridge Wind
Farm and found that the escrow agreement does provide for holding a draw if there is a dispute
but the letter of credit has no such provision. Mr. Hall forwarded an email to Assistant State’s
Attorney Jacob Croegaert, who confirmed the comparison (see attached email with escrow
agreement). Unfortunately, Jacob Croegaert only had time to do a preliminary response before
leaving employment with the State’s Attorney’s Office at the end of May 2018, and no further
legal review has occurred.
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The fact that the letter of credit is not subject to any bankruptcy proceedings, coupled with the
possibility of complications with making a draw against an escrow account, could possibly justify
reliance on only a letter of credit.
REVISED FINDING OF FACT
The following evidence is proposed as a revision to existing items 16.B.(5)c. through i. on pages 26
and 27 of the Revised Draft Finding of Fact 06/14/18 (Attachment J to Supplemental Memo #14).
Note that the decision point that was previously item 16.B.(5)i. is now item 16.B.(5)f. and has two
alternative recommendations: a recommendation for continued reliance on an escrow account and an
alternative recommendation for only a letter of credit, and both recommendations include an explicit
acknowledgement from the ZBA that the County Board may choose differently and in that case no
remand is anticipated.
Revise item 16.B.(5)c. through i. as follows:
c.

Regarding the amount of required financial assurance:
(a)
The alternative decommissioning uses the same amount of financial
assurance (125% of the decommissioning estimate) as the basic version of
the proposed amendment.

d.

(b)

The alternative decommissioning uses an incremental approach in
establishing the financial assurance in eleven years, which is the same as
Illinois Department of Agriculture’s Agriculture Impact Mitigation
Agreement except that the first step is at the time of permitting, like the
proposed amendment.

e.

(c)

The three increments are 12.5%, 62.5%, and 125%, which are somewhat
greater than used in the Illinois Department of Agriculture’s Agriculture
Impact Mitigation Agreement.

d.

Regarding the type of required financial assurance:
(a)
The proposed amendment was originally based on the Champaign County
requirements for wind farms. Champaign County is the only Illinois county
that requires an escrow account for financial assurance for wind farm
decommissioning. Champaign County requires an escrow account because
it was determined in Zoning Case 634-AT-08 that was adopted on June 24,
2010, that an escrow account posed the least risk for Champaign County.
(b)

Patrick Brown with BayWa r.e., a solar farm developer, has stated that the
cost of an escrow account is much greater than the cost of a letter of credit
and will make solar farm development difficult in Champaign County.

(c)

Objective 9.5 of the Champaign County Land Resource Management Plan
calls for encouraging the development and use of renewable energy sources
where appropriate and compatible with existing land uses. Onerous
decommissioning requirements will have the opposite effect and will
discourage solar farm development in Champaign County.
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(d)

There is not much information regarding the advantages of an escrow
account versus letter of credit for financial assurance in either wind farm or
solar farm decommissioning. The following table contains a very basic
comparison of escrow account versus a letter of credit:

Parameter

Escrow Account

Letter of Credit

Basis of assurance

Solar farm developer deposits cash into
escrow account that can only be used for
decommissioning costs

A bank provides an irrevocable letter of
credit that will provide funds that can only
be used for decommissioning

Cost to solar farm
developer

More than letter of credit

Less than escrow account

Cash is tied up in escrow and not available
for other opportunities.

No cash is tied up, but there is a fee.

(approx. 10% +/-)

(approx. 1.5% +/-)

Risk to Champaign
County

Essentially no risk provided that the
escrow agreement is sound.

Risk is based on the soundness of the
issuing bank; the letter of credit is backed
by the bank and not by the solar farm
developer.*

Ease of making a
draw

Use standard form included in escrow
agreement.

Use standard form included in
decommissioning agreement.

What happens if
dispute about a
draw by the
County?

The disbursing agent may hold funds until
dispute is settled.

General approach (legal precedent) is to
allow any draw and then settle the dispute
later*

(Note that the California Ride Wind Farm
Escrow Agreement has a provision
allowing the disbursing agent to refuse
withdrawals if a dispute arises.)

(Note that the California Ride Wind Farm
Letter of Credit has no provision for dispute
settlement.)

Yes, if allowed by agreement and if
replaced with new letter of credit for new
escrow conversion.

Not applicable

Can funds be used
for solar farm
refurbishment?

* See Lorman Educational Services Advantages of Letters of Credit, Att. B to Sup. Memo. #14)

(e)

Based on the above comparison of letter of credit to escrow account:
i.
An escrow account is more expensive than a letter of credit.
ii.

A letter of credit issued by a strong bank should be nearly as safe as
an escrow agreement considering that draws against a letter of credit
cannot be disputed.

iii.

Draws against a letter of credit are unlikely to be challenged but
draws against an escrow account can be challenged.

iv.

The greater cost of an escrow account may be somewhat offset by
the ability to use the scrow funds for solar farm refurbishment in
lieu of decommissioning.
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v.

Requiring an escrow account will clearly put Champaign County at
a competitive disadvantage for solar farm development compared to
other locations in Illinois and is likely to hurt achievement of
Objective 9.5 of the LRMP.

vi.

Delaying the conversion of the letter of credit to an escrow account
to years {16 through 20 / 21 through 25} based on the warranty of
the photovoltaic panels is one way of reducing the financial burden
of the escrow account. Note that the Board discussed the value of
the warranty at the May 3, 2018 public hearing. Mr. Passalacqua
suggested that the warranty should be carefully considered in terms
of its value. He noted that many warranties for building materials,
and that most often a warranty settlement is almost an insult. He said
if that were the case here, there really is not a lot of weight in
honoring the warranty instead of an escrow account.

vii.

Requiring only a letter of credit from a financially strong bank in
lieu of an escrow account would be more encouraging to solar farm
development in Champaign County as opposed to requiring an
escrow account for financial assurance.

f.

The conversion to an escrow account is not required until years 20 through 25, so
that the escrow account will be in place by the end of the limited power warranty.
(a)
The Board discussed the value of the warranty at the May 3, 2018 public
hearing. Mr. Passalacqua suggested that the warranty should be carefully
considered in terms of its value. He noted that many warranties for building
materials, and that most often a warranty settlement is almost an insult. He
said if that were the case here, there really is not a lot of weight in honoring
the warranty instead of an escrow account.

g.

The alternative decommissioning should protect County interests without unduly
burdening the solar farm developer with unnecessary costs.

h.e.

If the County Board adopts the alternative decommissioning, it should also consider
revising the existing decommissioning requirements for a wind farm using a similar
approach, although warranties provided for wind farm turbines are nothing like the
warranties available for this better class of PV modules.

i.f.

OPTION 1: The Zoning Board of Appeals hereby recommends the Alternative
Decommissioning standard that was included as Attachment K to Supplemental
Memorandum #5 dated March 22, 2018, with the following changes:
(a)
If the SOLAR PV modules have a 10-year unlimited and 25-year limited
warranty, then the financial assurance shall cover {12.5% /25% / 50%} of
the decommissioning costs in years 1-5 (see paragraph 6.1.5 Q.(4)a.(a) of
the amendment); and
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(b)

Yellow highlight text is
same for both options
Bold text is primary
difference between
options

{BASIC w/ ESCROW ACCOUNT}

If the SOLAR PV modules have a 10-year unlimited and 25-year limited
warranty then the financial assurance may be provided in a phased manner
similar to the Illinois Department of Agriculture’s Agriculture Impact
Mitigation Agreement with the conversion from letter of credit to escrow
account to be made in years {16 through 20 / 21 through 25}. See
paragraph 6.1.5 Q.(4)e. of the amendment. The Zoning Board of Appeals
understands that the County Board may decide, based on the evidence, to
not require an escrow account, in which case the Zoning Board of Appeals
sees no need for this amendment case to be remanded.
{ALTERNATIVE W/O ESCROW ACCOUNT}

If the SOLAR PV modules have a 10-year unlimited and 25-year limited
warranty then the financial assurance may be provided in a phased manner
similar to the Illinois Department of Agriculture’s Agriculture Impact
Mitigation Agreement with no requirement for conversion of the letter of
credit to an escrow account. See paragraph 6.1.5 Q.(4) of the amendment.
The Zoning Board of Appeals understands that the County Board may
decide, based on the evidence, to keep the escrow account as a requirement,
in which case the Zoning Board of Appeals sees no need for this amendment
case to be remanded but recommends that paragraph 6.1.5 Q.(4)e. of the
amendment dated June 7, 2018, should be reinstated in the amendment and
the conversion from letter of credit to escrow account should be made in
years 21 through 25.
Note that if the alternative is selected, it will require:
1) The deletion of Section 6.1.5 Q.(4)e. and subsequent
renumbering ; and
2) Eliminating any reference to “escrow account” in existing
sections 6.1.5 Q.(4)f. and h.
REVISED SUMMARY FINDING OF FACT
Item 2.A.(5) in the Summary FOF has also been revised to reflect this new evidence. The revised item
is as follows:
(5)
Section 6.1.5 Q. requires a Decommissioning Plan and Site Reclamation Plan to
ensure that if the PV SOLAR FARM ever stops being a solar farm, the land will be
reclaimed for agriculture (see item 16.B.(4) in the Finding of Fact). Regarding
decommissioning:
a.
A Decommissioning Plan and Site Reclamation Plan are essential to prevent
a non-functional PV SOLAR FARM from becoming a blight on the
community.
b.

The decommissioning requirements recommended by the ZBA are much
improved from the Zoning Ordinance decommissioning requirements for
wind farms but still require the letter of credit to be converted to an escrow
account for the financial assurance. Some solar farm advocates believe that
a letter of credit should be adequate financial assurance and that requiring
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an escrow account is an unnecessary cost for solar farm developers. and can
be summarized as follows:
(a)
Total financial assurance is required in the amount of 125% of the
decommissioning costs (after deduction of any salvage value) but
not less than $1,000 per acre. See paragraph 6.1.5 Q.(4)a. of the
amendment.
(b)
If the SOLAR PV modules have a 10-year unlimited and 25-year
limited warranty then the financial assurance may be provided in a
phased manner similar to the Illinois Department of Agriculture’s
Agriculture Impact Mitigation Agreement as follows:
i.
In years 1-5 the financial assurance must cover {12.5%
/25% / 50%} of the decommissioning costs (see paragraph
6.1.5 Q.(4)a.(a) of the amendment); and
ii.
On or before the sixth anniversary of the Commercial
Operation Date the financial assurance shall cover 62.5% of
the decommissioning costs (see paragraph 6.1.5 Q.(4)a.(b) of
the amendment); and
iii.
On or before the eleventh anniversary of the Commercial
Operation Date the financial assurance shall cover 125% of
the decommissioning costs (see paragraph 6.1.5 Q.(4)a.(c) of
the amendment).
(c)

{BASIC}

If the SOLAR PV modules have a 10-year unlimited and 25-year
limited warranty then the conversion from letter of credit to escrow
account shall be made in years {16 through 20 / 21 through 25}.
See paragraph 6.1.5Q.(4)e. of the amendment. The Zoning Board of
Appeals understands that the County Board may decide, based on
the evidence, to not require an escrow account, in which case the
Zoning Board of Appeals sees no need for this amendment case to
be remanded.
{ALTERNATIVE}

No escrow account is required because based on the evidence, an
escrow account provides no significant benefit to Champaign
County. See paragraph 6.1.5Q.(4) of the amendment and item
16.B.(5) of the FOF. However, the Zoning Board of Appeals
understands that the County Board may decide differently based on
the evidence, and may decide to keep the escrow account as a
requirement, in which case the Zoning Board of Appeals sees no
need for this amendment case to be remanded but recommends that
paragraph 6.1.5Q.(4)e. of the amendment dated June 7, 2018, should
be reinstated in the amendment and the conversion from letter of
credit to escrow account should be made in years 21 through 25.
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MISCELLANEOUS REVISIONS REGARDING DECOMMISSIONING AND SITE
RECLAMATION


Change the name of Section 6.1.1 A. to (new text is underlined) “Decommissioning and Site
Reclamation Plan for NON-ADAPTABLE STRUCTURES”



In Section 6.1.1 A. replace all instances of “reclamation agreement” with “decommissioning
and site reclamation plan”. The one instance of “agreement” (see Sec. 6.1.1 A.9.b.) can stay
the way it is.



Add as new items 6.1.1 A.12. and 13., and renumber as necessary:
12.
No dispute as to the necessity or reasonableness of any costs of performing the site
reclamation work identified in Section 6.1.1A.11. shall impair the ability of Champaign
County to draw on the Financial Assurance.
13.

In accordance with the provisions of the Illinois Mechanic's Lien Act, 770 ILCS 60/1
and 60/7, Applicant or successors in interest agree that any contractor retained by
Champaign County to perform the decommissioning and site reclamation work in
Section 6.1.1A.11. shall have a lien upon the Project to the full extent of all costs of
performing the decommissioning and site reclamation work identified in Section
6.1.1A.11., and that such lien shall be superior to any claim or lien of any other
creditor, incumbrancer or purchaser.



Change the name of proposed Section 6.1.5 Q. (deletion indicated by strike out) to “Standard
Condition for Decommissioning Plan and Site Reclamation Plan”.



In Section 6.1.5 Q. (and anywhere else in Section 6.1.5 where the phrase is used) change all
instances of “site reclamation plan” and “reclamation plan” and “decommissioning plan and
site reclamation plan” to “decommissioning and site reclamation plan”.

ATTACHMENTS
A

Legal advertisement

B

Email from Laurel Bergren received May 7, 2018, with attachment: Advantages of Letters of
Credit dated April 8, 2015 by Carter H. Klein, retrieved from Lorman Educational Services on
May 3, 2018 (originally distributed in Supplemental Memo #14 dated June 7, 2018)

C

Email dated May 3, 2018, from John Hall to Jacob Croegaert, Assistant State's Attorney,
Champaign County State’s Attorney’s Office
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LEGAL PUBLICATION: WEDNESDAY, FEBRUARY 14, 2018

CASE: 895-AT-18

NOTICE OF PUBLIC HEARING REGARDING A PROPOSED AMENDMENT TO THE
CHAMPAIGN COUNTY ZONING ORDINANCE.
CASE: 895-AT-18
The Champaign County Zoning Administrator, 1776 East Washington Street, Urbana, has filed a
petition to change the text of the Champaign County Zoning Ordinance. The petition is on file in
the office of the Champaign County Department of Planning and Zoning, 1776 East Washington
Street, Urbana, IL.
A public hearing will be held Thursday, March 1, 2018, at 6:30 p.m. prevailing time in the
Lyle Shields Meeting Room, Brookens Administrative Center, 1776 East Washington Street,
Urbana, IL, at which time and place the Champaign County Zoning Board of Appeals will
consider a petition to:
Amend the Champaign County Zoning Ordinance as follows:
Part A. Amend Section 3 by adding definitions including but not limited to “NOXIOUS
WEEDS” and “SOLAR FARM”.
Part B. Add paragraph 4.2.1 C.5. to indicate that SOLAR FARM may be authorized by
County Board SPECIAL USE permit as a second PRINCIPAL USE on a LOT in
the AG-1 DISTRICT or the AG-2 DISTRICT.
Part C. Amend Section 4.3.1 to exempt SOLAR FARM from the height regulations
except as height regulations are required as a standard condition in new Section
6.1.5.
Part D. Amend subsection 4.3.4 A. to exempt WIND FARM LOT and SOLAR FARM
LOT from the minimum LOT requirements of Section 5.3 and paragraph 4.3.4 B.
except as minimum LOT requirements are required as a standard condition in
Section 6.1.4 and new Section 6.1.5.
Part E. Amend subsection 4.3.4 H.4. to exempt SOLAR FARM from the Pipeline Impact
Radius regulations except as Pipeline Impact Radius regulations are required as a
standard condition in new Section 6.1.5.
Part F. Amend Section 5.2 by adding “SOLAR FARM” as a new PRINCIPAL USE
under the category “Industrial Uses: Electric Power Generating Facilities” and
indicate that SOLAR FARM may be authorized by a County Board SPECIAL
USE Permit in the AG-1 Zoning DISTRICT and the AG-2 Zoning DISTRICT and
add new footnote 15. to exempt a SOLAR FARM LOT from the minimum LOT
requirements of Section 5.3 and paragraph 4.3.4 B. except as minimum LOT
requirements are required as a standard condition in new Section 6.1.5.
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Part G. Add new paragraph 5.4.3 F. that prohibits the Rural Residential OVERLAY
DISTRICT from being established inside a SOLAR FARM County Board
SPECIAL USE Permit.
Part H. Amend Subsection 6.1.1 A. as follows:
1.
Add SOLAR FARM as a NON-ADAPTABLE STRUCTURE and add
references to the new Section 6.1.5 where there are existing references to
existing Section 6.1.4.
2.
Revise subparagraph 6.1.1 A.11.c. by deleting reference to Section 6.1.1A.
and add reference to Section 6.1.1A.2.
Part I. Add new subsection 6.1.5 SOLAR FARM County Board SPECIAL USE Permit
with new standard conditions for SOLAR FARM.
Part J. Add new subsection 9.3.1 J. to add application fees for a SOLAR FARM zoning
use permit.
Part K. Add new subparagraph 9.3.3 B.8.to add application fees for a SOLAR FARM
County Board SPECIAL USE permit.
All persons interested are invited to attend said hearing and be heard. The hearing may be
continued and reconvened at a later time.
Catherine Capel, Chair
Champaign County Zoning Board of Appeals
TO BE PUBLISHED: WEDNESDAY, FEBRUARY 14, 2018 ONLY
Send bill and one copy to:

Champaign County Planning and Zoning Dept.
Brookens Administrative Center
1776 E. Washington Street
Urbana, IL 61802
Phone: 384-3708
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